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When Facebook CEO Mark Zuckerberg 
took his social media company public 
in 2012, few investors blinked an eye 
at the dual-class ownership structure in 
place that allowed Zuckerberg to retain 
control. Five years later, most investors 
in Snap were also sanguine about CEO 
Evan Spiegel keeping the reigns of his 
mobile app maker.

But now, as some tech companies 
struggle due to data privacy concerns 
and disappointing earnings, they have 
come under pressure to give up their 
dual-class structure. In May 2018, 

Experts debate five key corporate governance topics for 2018, including the 
merits of dual-class stock, the rise of private fundraising, and the adoption  
of digital shareholder meetings.

mobile-game maker Zynga made the 
switch, reducing the voting control  
of its CEO from 70% to 10%.

Controversy over the wisdom of dual-
class structure is just one of many 
hot-button issues in the world of 
corporate governance in 2018. The 
rise of index funds is raising questions 
about institutional investors' influence 
in corporate board rooms. Activist 
investors are affecting how directors 
approach decision-making. And 
companies are using new technology 
to bring about changes to old 

practices, such as digitizing the annual 
shareholder meeting.

How exactly are these developments 
affecting investors and companies?  
We spoke with five corporate 
governance experts to find out.

The shifting tides 
of corporate 
governance
 

Dual-class shares, index funds, 
and more points of discussion 
for 2018

Contents

The power  2 
of institutions  

Right to privacy 6 

The rise of the digital 11 
annual meeting 



2   I   The shifting tides of corporate governance

The power of institutions

 Dual-class shares have been in the 
spotlight recently, with such CEOs as Mark 
Zuckerberg of Facebook and Evan Spiegel 
of Snap having retained control of their 
companies without owning a majority stake. 
Do you think this trend will continue or 
expand among new companies, or do you 
see it being rolled back instead? Is this 
arrangement problematic?

 I don’t see these dual-class structures going away 
or being rolled back, unless investors stop buying 
IPOs of companies with this structure or regulators 
intervene. I don’t think the SEC is inclined to take 
this up, and given the competition for listings,  
I can’t see the exchanges making a major push  
on this issue either.

From what I’ve seen, I think the studies are 
inconclusive as to whether or not dual-class stock 
is “good” or “bad,” but I wouldn’t characterize 
these structures as “problematic.” To me, that 
kind of characterization buys into a narrative that 
says the institutional investors who drive the IPO 
process don’t have any responsibility to fend for 
themselves. I don’t agree with that.

Institutional investors understand extremely well 
what they are buying into, and nobody is forcing 
them to buy IPOs of dual-class companies. This  
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is the deal that the people who own 
these companies are willing to offer, 
and they sometimes have the leverage 
to do it. I’m not very sympathetic to 
arguments that say it’s too cumbersome 
for public investors to push back 
against these structures in IPOs.

I think it’s important to keep in mind 
that the tech folks didn’t invent this 
– the Dodge brothers had high-vote 
stock when they listed their company 
on the NYSE in 1925, and Ford 
did when it listed in 1956 (and still 
does). This isn’t some innovative new 
structure; it’s been around forever – 
and we had this debate at least once 
already. What’s different now is that 
there’s been a battle for some time 
now between institutional investors and 
management over who calls the shots 
at public companies, and this has 
become its latest front.

 As John pointed out, there has been 
debate for some time about these 
arrangements – there are various 
arguments pro and con, such as 
responsiveness to providers of 
capital versus the ability to manage a 
company for the long term, particularly 
by entrenched founders. Clearly, 
institutional investors don’t like them 
and there has been fairly extensive 
commentary about why they are 
problematic. There has been a move 
to exclude dual-class (high-vote/low-
vote) securities from major indexes 
driven by objections from institutional 
investors. But money talks – many of 
the institutional investors who don’t 
like dual-class shares buy them, in 
some cases a lot of them (for example, 
Norway’s sovereign wealth fund objects 
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to dual-class listings and has spoken 
out about them but has large positions 
in both Facebook and Alphabet). 
And you see a move on the part of 
exchanges to be more open to them 
because they want to compete for and 
win large listings with the fees and 
prestige associated with them. For 
example, the Hong Kong exchange 
has recently proposed rules that would 
permit dual-class listings, thought to 
be a direct response to its loss of the 
Alibaba IPO listing.

I think these structures are here to stay, 
at least as long as some companies 
remain very hot commodities for 
investors. There’s little incentive on the 
part of the issuers to shy away from 
them at this point.

 Dual-class shares are controversial, but 
they are not inherently bad. Founders 
use them to maintain some level of 
control over their companies – primarily 
to ward off unsolicited takeovers at a 
market value they believe is below the 
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structures are 
here to stay, at 
least as long as 
some companies 
remain very hot 
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 John Campbell, Morrison 
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long-term potential of the firm. In some 
cases they are right about this, and in 
some cases they are wrong. Research 
shows that performance (good or bad) is 
not necessarily correlated with whether 
a company has dual-class shares, but is 
correlated with whether companies have 
overall good governance practices.
Indices, some active managers, and 
some pension activists are putting 
pressure on companies to drop their 
dual-class structure. You might see 
over time that companies promise to 
phase out a dual-class share structure 
after so many years of being a public 
company (say, seven). Or, rather than 
offer a class of shares with reduced 

voting rights, they can offer shares 
with no voting rights. This way, 
investors who don't care to have a 
vote can purchase zero-vote shares at 
a discount to the voting shares, and 
those who want voting rights can pay 
the appropriate premium for them. 
In all cases, I wouldn't expect dual-
class structures to entirely disappear. 
They serve a valuable purpose for 
some companies, depending on the 
industry (such as newspapers that 
want editorial independence) and 
stage of growth (new companies 
who believe their patents, intellectual 
property, or market opportunity are 
underappreciated by the market).

 Dual-class shares have been around 
for more than 100 years, as John 
noted. What I think is interesting is that 
there’s a perception that this is a new 
phenomenon, whereas I think it's much 
more like fashion, in that what was new 
became old and it's suddenly becoming 
new again. I think the question now 
is, in light of the investor pushback on 
dual-class stock, whether or not we 
would expect other companies to follow 
the same approach that some of the 
recently listed companies with dual-
class stock have pursued.

I actually think that if you're an 
entrepreneur and you're thinking about 
going public, you would be reluctant 
to use dual-class stock because of the 
investor reaction. With that said, I don't 
think the pushback that has happened 
recently will lead to the elimination of 
the tool completely. I think a company 
will essentially have to conduct a cost-
benefit analysis on the issue before 
going public.

Keir Gumbs, 
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 With an increasing share of 
investors putting their money into 
index funds, the largest institutional 
investors have gained huge 
influence in proxy contests and 
overall corporate governance. How 
well do you think these funds are 
managing this responsibility? Do 
you think this governance structure 
comes with any problems?

  I think it’s too soon to tell whether this 
structure has problems. Index funds have 
really just begun to flex their muscle, and 
are learning as they go. That being said, 
I think we should be concerned about 
the implications of their more prominent 
role. I’ve always bought into the idea that 
separation of ownership and control of 
large public companies was a feature, 
not a bug. Whatever costs they may 
impose, I think corporate managers are 
the least dangerous group to be running 
these companies. I’m not so sure about 
giant asset managers, but when I think 
about the fact that their tens of trillions 
of dollars in investments gives them the 
clout to sway the vote at most of the S&P 
500 (and beyond), I get a little uneasy.

Most Americans are suspicious of “big” 
anything – big government, big business, 
etc. Why should we be any less 
suspicious of entities that have this kind 
of power at their fingertips deciding that 
they’re going to use that power for “the 
greater good”? That raises the question 
of who decides what the greater good 
is. We’ve typically looked to address 
that question through the political 
process and civil society.  But a lot of 
that’s broken now, and that makes us 
vulnerable. Are we comfortable ceding 
control over the decisions about what’s 
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best for our society to a small group of 
giant asset managers? Sounds a bit like 
the world contemplated in Ned Beatty’s 
famous speech in “Network,” doesn’t it?

 The markets certainly are becoming 
more institutional as people give 
more of their money to the big asset 
managers to manage their funds. And 
a lot of the larger institutional investors, 
particularly index funds, are taking 
much more of an active role in every 
aspect of their companies and their 
portfolios. There are many examples 
of this, such as BlackRock, which has 
been proactive in communicating their 
expectations to companies, certainly 
with respect to financial performance 
but also in regard to environmental, 
social, and governance issues. And I 
think that is the model that more funds 
are starting to pursue, and I don't see 
that going anywhere in the next decade.

  I don’t think there is any meaningful 
difference between the governance 
policies of index funds and more 
actively managed funds. ISS remains 
very influential at the margin for large-
cap companies, and I don’t see any 
change in that happening now.
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 Private fundraising has begun to outstrip 
public capital raising, thanks to the wide 
availability of private investment dollars and 
the less stringent disclosure and governance 
requirements. In your opinion, is this trend 
problematic when it comes to corporate 
governance? Are there systemic risks if  
an increasing share of the corporate world 
lacks public disclosure requirements  
and shareholders?

 The first thing I would say is that there are some 
aspects of U.S. securities laws that apply even 
to privately held companies. Once a company 
becomes large enough that its stock options 
become relatively widely held among employees, 
those laws result in some significant financial 
disclosures. An annual financial statement is not 
the same level of disclosure as periodic 1934 Act 
reports, but it is certainly not the same thing as  
a “secret” or private set of financial statements  
of a closely, privately held company. For the most 
part, the real impact of public disclosure relates to 
pricing of freely tradeable securities. Companies 
that forego a listing and rely on private investment 
dollars don’t have tradeable securities. 
 
I personally have not considered whether there 
are social externalities or benefits to the public 
reporting and governance requirements associated 
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with public listings as opposed to 
companies remaining private. It is 
true that there are special interest 
groups that are able to use the public 
reporting and governance process to 
push agendas that are distinct from 
the maximization of shareholder value 
– name whatever issue of the day you 
like that is the subject of shareholder 
proposals – and that these avenues are 
not readily available in the same way to 
target private companies. But as private 
companies get large enough, they are 
still subject to pressure – take Uber, for 
example. A counter example might be 
Palantir, which is controlled by Peter 
Thiel – there is very little information 
in the public domain about its data 
collection and protection practices.

In my view, using a system designed 
to support transparent, efficient capital 
markets for other ends, while certainly 
possible, is not ideal. There are other 
avenues available to address business 
practice risks.

 The size of the private market is 
very large in this country and private 
markets develop a governance system 
that is correct for them, whether this 
be individually owned firms, private 
equity companies, or venture-backed 
firms. I wouldn't make the conclusion 
that these firms have "worse" 
governance because they don't have 
to disclose information to the public. 
The pressures to adopt a governance 
system come from owners who want  
to ensure that their companies are 
being properly managed.

The problem with fewer companies 
going public is that it reduces the 
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investment opportunities for public 
investors, either individually, through 
401ks, or through pensions. Delaying 
an IPO further hurts public investors 
by allowing private investors to realize 
more of the gain, while public investors 
don't have access to the investment 
opportunity until more of that growth 
has been realized. This is occurring 
today, and it is unfortunate. However, 
much of the blame lies on regulators 
for putting too many requirements on 
companies before becoming publicly 
traded. The rational response of those 
investors is to delay an IPO until 
companies are larger and can better 
absorb those costs. If regulators want 
to increase IPOs to give more options 
to average investors, they would take 
a holistic view of the rules they have 
imposed and decide which to eliminate, 
or make voluntary.

“The shrinking 
number of public 
companies in 
America is  
eyebrow-raising.  
But my sense is that 
it's not particularly 
problematic."
 Frederick Thomas,  
Mayer Brown
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says, "Well, it’s the nature of the free 
enterprise system that it allows people 
to come together and contractually 
establish arrangements whereby each 
party gives and gets, and allows them 
to work out the terms of that give-
and-get arrangement.” If you've got an 
issuer and investors that, by contract, 
work out the terms by which those 
investors will make, and that issuer will 
receive, the investment. That seems 
very fair and proper. Our society and our 
legal environment should facilitate that 
for companies that prefer that route, 
and not prevent or overly restrict it.

 It's a very thought-provoking topic.  
The shrinking number of public 
companies in America is eyebrow-
raising. But my sense is that it's not 
particularly problematic. Companies 
and investors have two capital market 
arenas available to them – public 
markets and private markets – and 
I think the fact that our marketplace 
provides each of these two arenas is a 
positive thing, because companies have 
different needs and goals, and investors 
have different needs and goals. That 
having been said, I think there is room 
for movement or modifications in each 
of these two arenas to make them 
better and more accessible.

The IPO process, for example, is 
expensive, painful, and slow. That's 
a formidable barrier and I think it can 
dissuade companies from going down 
that path. But an IPO does provide the 
company with a reasonably convenient 
way of raising more capital in the future 
by issuing more shares publicly, and 
of reducing its capital in the future by 
stock buybacks. The IPO also provides 
existing and new investors with liquidity, 
gives the issuer an acquisition currency 
(in the form of its stock) that can be 
useful and provides the issuer with the 
visibility and stature that comes from 
being a public company, among other 
benefits. Overall, it is still a great fit for 
some companies, and as a general 
matter, I think the public markets work 
well. But I would agree with Brian and 
say that changes could be made to 
make public markets more accessible, 
more convenient and less expensive.

On the private markets side of things, 
the free enterprise advocate in me 

Frederick Thomas, 
Mayer Brown
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 What do you think are the most 
helpful improvements to corporate 
governance being implemented due 
to the influence of activist investors, 
if any? (E.g., decreasing board 
entrenchment, better ESG practices, 
moderating executive pay)

 I’ve helped companies anticipate the 
possibility of activists, deal with the 
arrival of activists, and deal with post-
activist circumstances. And I don’t 
think I would characterize what has 
changed as a result of activists as, first 
and foremost, the implementation of 
particular governance measures.

What I think has been a pretty 
significant result over the last decade 
or so is that the dynamics in board 
deliberations have changed somewhat, 
because there is a greater awareness 

Mergermarket
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that there may well be shareholders 
who will knock on the door of the 
company and challenge its strategy 
or other decisions. I think that has 
caused boards and management to be 
very disciplined in their thinking about 
strategy, including which businesses 
are adding value and which are 
not, whether the company's capital 
and debt structure is appropriate, 
and whether cash is being properly 
deployed. It has driven them to 
increase the intensity and rigor of their 
thinking and analysis around whether 
and why their strategic decisions  
are the right ones and their ability  
to explain and defend decisions.

I think it has also resulted in boards 
being more disciplined in evaluating 
the performance of management, and 
in evaluating the performance of fellow 
directors. In addition, it has made 
boards more aware of the importance of 
maintaining good communications with 
shareholders generally, and particularly 
shareholders who have meaningful 
ownership stakes. They are making 
sure they hear questions and concerns 
through proactive communication efforts, 
not simply waiting and being reactive.  
Those things, I think, are positives.

 First, I think we have to define what  
we mean by activist, because there's  
a really wide range of activity that could 
fall into that continuum. So on the far 
end, you've got the people who launch 
proxy contests, so the Carl Icahns and 
the Bill Ackmans of the world. And then 
on the other end of the continuum, 
you've got the individual shareholders 
who make proposals. Looking at that 
continuum in its entirety, I think activism 

Keir Gumbs, 
Covington 
& Burling

Source: Wall Street Journal, 
Activistmonitor, 
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has actually produced a number of very 
important governance benefits.

Starting with the individual investor side 
of that continuum, nearly every major 
governance change over the last 15 
years, with very few exceptions, has 
either started through the shareholder 
proposal process or picked up steam 
through that process. The most recent 
and prominent example of that is proxy 
access. That is something investors  
have sought for decades, and while 
there was a rule, there have also been 
shareholder proposals on the topic for 
30 years. As a result, we now have a 
situation in which more than a majority  
of S&P 500 companies have proxy 
access by law, allowing shareholders 
to have their nominees to the board 
included in company proxy materials. 
We can debate if that change is good or 
bad, but I use that more as an illustration 
of the impact activism has had.

Now, in terms of concrete examples  
of results I think are good, I would note 
that shareholders had been lobbying 
for independent board committees and 
independent audit committees through 
the shareholder proposal process for 
decades, and those types of committees 
are highly prevalent today. As someone 
who spends a lot of time with boards, 
that's a very clear benefit from a 
governance perspective.

As another example, we can debate 
whether poison pills are good or bad 
for governance, but I think certainly 
the predominant opinion amongst 
investors is that they're not good, at 
least to the extent that they can lead 
to entrenchment. And if that's the 
viewpoint one has, then you would say 
shareholder advocacy has again led  
to a good outcome, because virtually 
none of the S&P 500 have a poison  
pill anymore.
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 Companies are increasingly 
adopting digital annual meetings 
to save on cost and expand access 
to a wider group of investors. Do 
you expect this trend to accelerate 
further? What do you see as the 
main purpose of annual meetings  
in the current era?

 Virtual stockholder meetings are 
certainly a developing technological 
tool for the annual meeting process, 
one that is just coming into its own. 
Companies are still developing clear 
guidelines for how such meetings 
should be conducted and when it is 
appropriate to conduct a meeting that 
way. I think it will probably be years 
before things comes to rest. The 
number of companies that have done 
virtual stockholder meetings is still 
relatively small – it's in the hundreds, 
not the thousands.

As a result, the ability of companies  
to conduct such meetings is still 
evolving. Every year there are changes 
to the landscape when it comes to 
where such meetings are permitted, 
what the conditions are, and so on.  

Mergermarket
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All of this is happening at the same time 
as there are thousands of companies 
holding physical annual meetings, and 
virtually no one shows up to the vast 
majority of them.

There is an understandable, although 
perhaps overstated, concern that the 
virtual stockholder meeting is going to 
eviscerate the ability of shareholders 
to have face-to-face meetings with 
management. Certainly, some of the 
largest organizations of institutional 
investors are gravely concerned. My 
own view is that it’s unlikely that every 
shareholder meeting will begin to be 
held exclusively through some kind of 
virtual interface.

I think we're certainly headed toward  
a place where more and more 
companies – and eventually I think  
most companies – will have some 
virtual component, so that you have 
an in-person meeting but you allow 
investors to participate online as well. 
I think that's going to become the 
prevalent model. And for companies 
where no one shows up to their 
meetings and where there's very little 

The rise of the digital 
annual meeting
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shareholder participation, I think that 
virtual stockholder meetings can be  
a really meaningful and important way 
of reengaging with investors. Indeed, 
if they want to increase participation, 
having online participation is one way  
of accomplishing that.

 I agree with Keir that we will probably 
see more digital annual meetings.  
The annual meeting is a requirement 
– the one time of year that directors 
and officers come face-to-face with 
investors. Digital annual meetings offer 
benefits for both sides: they reduce the 
cost to shareholders who don't need  
to travel across the country to attend 
the meeting, and they allow the 
company to discourage activists from 
attending and becomes a means to 
keep them at arm’s length (depending 
on how the meeting is structured).

That said, the meetings themselves 
have less and less content than they 
historically have had. This is primarily 
due to the fact that managers are 
very active meeting with shareholders 
through quarterly conference calls, 
industry conferences, and investor-
day presentations. Webcasts of these 
are generally available on the web, 
and there are many services that 
provide transcriptions. So the dialogue 
and conversation flow between 
management and shareholders is very 
high, and this reduces the need for  
a substantive annual meeting. That said, 
there are still very few opportunities 
for shareholders to engage in dialogue 
with directors themselves. Even at 
annual meetings, directors attend but 
they rarely say anything, other than to 
occasionally answer a direct question.

Brian Tayan, 
Stanford 

Graduate School 
of Business

 My guess is that more companies are 
going to do this, despite the opposition 
of some high-profile investors (such 
as the New York Comptroller). A lot 
of shareholder meetings get almost 
no attendance, and really are a 
waste of money for many small-cap 
companies. Digital seems to be a 
very attractive alternative for these 
companies. But I don’t think that many 
large companies are going to be able 
to go completely digital. There’s too 
much opposition to it, and I think there 
are some good arguments for annual 
meetings – not the least of which is the 
value of requiring a CEO to respond 
to live questions from the ordinary 
shareholders. I think that what is likely 
though is an increased use of hybrid 
meetings, involving both a live meeting 
and a simultaneous webcast, as Keir 
and Bryan mentioned.
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“The dialogue 
and conversation 
flow between 
management and 
shareholders is 
very high, and this 
reduces the need  
for a substantive 
annual meeting."

  Brian Tayan, Stanford 
Graduate School of Business
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in this publication, this cannot be guaranteed and none of Mergermarket, Toppan Vintage nor any  
of their subsidiaries or any affiliates thereof or other related entity shall have any liability to any 
person or entity which relies on the information contained in this publication, including incidental  
or consequential damages arising from errors or omissions. Any such reliance is solely at the user's 
risk. The editorial content contained within this publication has been created by Acuris Studios staff 
in collaboration with Toppan Vintage. 

Mergermarket is an unparalleled, independent mergers & acquisitions (M&A) 
proprietary intelligence tool. Unlike any other service of its kind, Mergermarket 
provides a complete overview of the M&A market by offering both a forward-looking 
intelligence database and a historical deals database, achieving real revenues for 
Mergermarket clients. 


